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HOUSE SUBSTI TUTE
FOR
HOUSE COMM TTEE SUBSTI TUTE
FOR
HOUSE BI LL NO 1304
AN ACT

To repeal sections 538.210 and 538. 225, RSM,
and to enact in lieu thereof six new sections

relating to clains for damages and the
paynent thereof with an energency cl ause.

GObrWwWN

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSOURI,
AS FOLLOWE:

Section A Sections 538.210 and 538. 225, RSMo, are repeal ed
and six new sections enacted in lieu thereof, to be known as
sections 537.072, 538.210, 538.211, 538.225, 538.226, and 1, to
read as foll ows:

537.072. In all tort actions based upon inproper health

care, the parties shall nmake a good faith effort to engage in

nedi ati on, which shall be conducted by a trained nedi ator

selected froma |ist approved by the circuit court. The parties

shall advise the circuit court in witing that nedi ati on take

pl ace. | f nedi ation does not occur, the parties shall set forth

in witing to the circuit court their good faith effort to

conduct nedi ati on.

538.210. 1. In any action against a health care provider
1
EXPLANATI ON- Matter encl osed in bol d-faced brackets [thus] in the
above bill is not enacted and is intended to be onitted fromthe | aw

Matter in boldface type in the above law is proposed |anguage.
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for damages for personal injury or death arising out of the
rendering of or the failure to render health care services, no
plaintiff shall recover nore than three hundred fifty thousand
dol | ars [per occurrence] for noneconom c damages from any one
def endant as defendant is defined in subsection 2 of this
secti on.

2. "Defendant" for purposes of sections 538.205 to 538. 230
shal | be defined as:

(1) A hospital as defined in chapter 197, RSMo, and its

enpl oyees and physi ci an enpl oyees who are insured under the

hospital's professional liability insurance policy or the
hospital's self-insurance nmaintained for professional liability
pur poses;

(2) A physician, including his or her nonphysician
enpl oyees who are insured under the physician's professional
l[iability insurance or under the physician's self-insurance
mai nt ai ned for professional liability purposes;

(3) Any other health care provider having the |egal
capacity to sue and be sued and who is not included in
subdi visions (1) and (2) of this subsection, including enployees

of any health care providers who are insured under the health

care provider's professional liability insurance policy or
sel f-insurance maintained for professional liability purposes.
3. In any action against a health care provider for damages

for personal injury or death arising out of the rendering of or
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the failure to render health care services, where the trier of
fact is a jury, such jury shall not be instructed by the court
with respect to the limtation on an award of noneconom c
damages, nor shall counsel for any party or any person providing
testimony during such proceeding in any way informthe jury or
potential jurors of such limtation.

4. The limtation on awards for noneconom c damages
provided for in this section shall be increased or decreased on
an annual basis effective January first of each year in
accordance with the Inplicit Price Deflator for Persona
Consunpti on Expenditures as published by the Bureau of Econom c
Anal ysis of the United States Departnment of Commerce. The
current value of the limtation shall be cal culated by the
director of the departnent of insurance, who shall furnish that
value to the secretary of state, who shall publish such value in
the M ssouri Register as soon after each January first as
practicable, but it shall otherw se be exenpt fromthe provisions
of section 536.021, RSM.

5. Any provision of law or court rule to the contrary
notw t hst andi ng, an award of punitive damages against a health
care provider governed by the provisions of sections 538.205 to
538. 230 shall be made only upon a showng by a plaintiff that the
heal th care provi der denonstrated wllful, wanton or malicious
m sconduct with respect to his or her actions which are found to

have injured or caused or contributed to cause the damages
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clainmed in the petition.

538. 211. 1. In all actions against a health care provider

pursuant to this chapter, any health care defendant who has filed

atinely notion to transfer venue may nove for a hearing on the

propriety of venue. All discovery shall be stayed except for

di scovery on the issue of venue raised in the notion. Wthin

ninety days of the filing of the notion, the court shall set a

hearing on the notion.

2. |f after hearing the court determ nes that venue is

i nproper, the court shall transfer venue to a county where venue

IS proper.

3. The court may award reasonabl e costs, expenses, and

attorneys' fees associated with said notion to the prevailing

party.

538.225. 1. In any action against a health care provider
for damages for personal injury or death on account of the
rendering of or failure to render health care services, the

plaintiff or [his] the plaintiff's attorney shall file an

affidavit with the court stating that he or she has obtained the
witten opinion of a legally qualified health care provider which
states that the defendant health care provider failed to use such
care as a reasonably prudent and careful health care provider
woul d have under simlar circunstances and that such failure to
use such reasonable care directly caused or directly contri buted

to cause the damages clainmed in the petition
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2. [The affidavit shall state the qualifications of such

health care providers to offer such opinion.] The health care

provi der who offers such opinion shall have education, training,

and experience in a like area of expertise, or |oqgical extension

of the field of expertise, as the defendant health care provider.

In addition, the health care provider nust be actively engaged in

the practice of nedicine or have retired fromactively practicing

within five vears of the date of the witten opinion. The

witten opinion is, upon notion of a party, subject to in-canera

review by the court without counsel or the parties present to

assure its conpliance with this section.

3. A separate affidavit shall be filed for each defendant
named in the petition.

4. Such affidavit shall be filed no | ater than ninety days
after the filing of the petition unless the court, for good cause
shown, orders that such tinme be extended.

5. If the plaintiff or [his] the plaintiff's attorney fails

to file such affidavit [the court nmay] within the tine required

under subsection 4 of this section, the action as to that

def endant shall be stayed and the court shall, upon notion of any

party, dism ss the action against [such noving party] that
def endant w t hout prejudice.

538. 226. 1. The portion of statenents, witings, or

benevol ent _gestures expressing synpathy or a general sense of

benevol ence relating to the pain, suffering, or death of a person
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shall be inadm ssible as evidence of an adm ssion of liability in

a civil action. A statenent of fault, however, which is part of

or in addition to any of the above shall be adm ssible under this

section.

2. As used in this section, "benevol ent gestures" neans

actions which convey a sense of conpassi on or comm seration

emanati ng from humane i nmpul ses.

Section 1. 1. Any person may file a m scell aneous case for

t he purpose of securing copies of such person's health care

records or the health care records of any other individual for

whom such person is the quardian or attorney-in-fact, or is a

potential claimnt for a wongful death.

2. A mscell aneous case shall be filed in the circuit in

which any of the health care records sought to be obtained are

| ocat ed.

3. The petition shall be filed according to the foll ow ng

qui del i nes:

(1) The petition shall contain the foll ow ng:

(a) The nane of the individual who received the health care

services or nedical treatnent;

(b) A brief summary of the health care services or nedica

treatnent received;

(c) A brief summary of the outcone of the health care

services or nedical treatnent; and

(d) The nanes of the health care providers fromwhom health
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care records are being sought;

(2) The petition shall not contain all egations of

neqgl i gence or demands, other than a general denmand for access to

health care records.

4. Wthin five business days of filing the m scell aneous

case, the petitioner shall nmail a copy of the petition by reqular

and certified mail to each health care provider listed in the

petition. The petitioner shall certify to the court that the

petition has been mailed as required.

5. After filing a m scell aneous case, the petitioner nay

request the health care records described in subsection 1 of this

section by subpoena and, if necessary, subpoena the health care

records custodian for a deposition for the sol e purpose of

securing copies of the health care records and verifving their

aut henticity. Refusal to provide the requested records may be

the basis for the court to inpose sanctions or orders of

cont enpt .

6. Filing of a mi scell aneous case petition shall toll the

applicable statute of limtations for one hundred twenty days on

any claimfor injuries or death caused by professional neqgligence

of a health care provider, but in no event shall the applicable

statute of limtations be tolled under this section for nore than

one hundred twenty days.

7. The naming or listing of a health care provider as a

person fromwhomrecords are requested shall not be consi dered
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care provider

8. A health care provider or any person or entity acting on

behalf of a health care provider shall not charge nore than is

al | owabl e under section 197.227. RSMo, for providing copies of

health care records.

Section B. Because i mediate action is necessary to make
changes regarding clains for damages, section A of this act is
deened necessary for the i medi ate preservation of the public
health, welfare, peace, and safety, and is hereby declared to be
an energency act within the nmeaning of the constitution, and
section A of this act shall be in full force and effect upon its

passage and approval .



